Harmless Error Standard -In recent years, the Supreme Court has applied two different standards of review to criminal cases in which a federal constitutional right of the defendant was violated. The Court has failed, however, to announce a coherent rationale as to which violations are to be reviewed by the strict "automatic reversal" standard and which by the more lenient "harmless error" standard. This failure has deprived the lower courts of guidance for judging types of violations not yet treated by the Supreme Court. 1 The selection of the standard is often decisive; under the "automatic reversal" standard proof of the violation is sufficient to require reversal, while under the "harmless error" standard the appellant must demonstrate in addition that the outcome of his case was affected by the violation.
permitted the affirmance of a conviction if the error did not affect the defendant's "substantial" rights. This statute did not specify the type of error to be judged by harmless error but provided that the courts should not reverse if the error was technical and did not have great effect on the outcome of the case. The federal statute was interpreted as applying only to nonconstitutional errors, 10 but many states adopted statutes that created a harmless error standard for both constitutional and nonconstitutional state rights." 1 B. The Development of a Federal Harmless Error Standard for Constitutional Violations The Supreme Court in the 1960s broadened both the scope of criminal defendants' constitutional rights and the application of these protections to state trials. The strains these developments placed on the automatic reversal doctrine rapidly became apparent. Attacks on state convictions inundated federal and state appellate courts, and the federal and some state courts, applying the automatic reversal rule, began to reverse a large number of state convictions.112 Some state appellate courts, however, applied state harmless error rules to challenges based on these "new" constitutional rights. 18 The Supreme Court ruled on the propriety of this weaker standard in Chapman v. California. 14 The constitutional violation in Chapman consisted of prosecutorial comments to the jury on the defendant's failure to take the stand in his own defense. 15 The right violated was one of the new constitutional rights that appeared in the "due process revolution" of the 1960s. 18 The California Supreme Court, applying the state harmless error rule, 17 held the error harmless. 18 The United States Supreme Court stated that a harmless error rule did apply to the review of certain constitutional violations occurring in either state or federal courts including the violation at issue, and held the error in Chapman not harmless.' 9 The standard enunciated was more stringent than that used by most states. The typical state rule allowed an appellate court to sustain a conviction if that court found that, despite the constitutional error, the record disclosed "overwhelming evidence" in support of the result.
2 0 The Supreme Court had previously criticized this overwhelming evidence standard, 21 and in Chapman the Court held that a violation could, "consistent with the Federal Constitution, be deemed harmless" only if the reviewing court could "declare the belief that it was harmless beyond a reasonable doubt. ' 1 2 2 Not all errors, however, were to be treated under the harmless error standard; the Court was careful to note that "there are some constitutional rights so basic to a fair trial that their infraction can never be treated as harmless error .
,,.*"23
The Chapman rule represented a compromise between the strict automatic reversal standard and the loose overwhelming evidence tests of the states. Critics attacked this compromise position for the inadequacies of its theoretical legal base, ' 4 for the ambiguity left by the failure of the Court to enunciate the parameters of the rule's application, 2 5 and for the practical failings of the doctrine, which was still far more stringent than the overwhelming evidence rule. 2 1 6 In Harrington v. California, 27 the Court responded to some of the practical problems by shifting the standard of review under the harmless error test to allow affirmance of convictions that are supported by overwhelming untainted 24 See generally Mause, supra note 2, at 527-33. 25 Mr. Justice Stewart attempted to state certain types of cases where he thought that automatic reversal was required, but expressed no particular rationale. 386 U.S. 18, 42-44 (1967) (concurring opinion). The resulting uncertainty about the status of the automatic reversal rule has been described as the "Chapman ambiguity" in Mause, supra note 2, at 26. Some commentators assumed because of the strictness of the rule that the scope of the federal harmless error rule was quite limited. See generally authorities cited supra note 2.
26 It was suggested that if the rule of Chapman were honestly applied, there would be few cases in which there would be any difference between applying it and applying the 
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evidence. This new standard was essentially a return to the harmless error standard employed by the states before Chapman. 28 The Court in Harrington reaffirmed that a harmless error standard should not be applied to all constitutional errors, but again failed to define which errors were subject to the rule. 29 Analysis of the Court's decisions since Chapman does reveal, however, the factors the Court has employed in distinguishing the "harmless error" safeguards from the "automatic reversal" safeguards.
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II. DETERMINING THE STANDARD OF REVIEW
The factors that suggest use of the automatic reversal standard are the fundamentality of the right in question and the deterrent value of a strict approach. The factor favoring use of the harmless error standard is the cost of retrial, including the cost of possibly freeing guilty persons.
A. Factors Supporting the Automatic Reversal Standard
Where the automatic reversal standard is applied to violations of a particular right, retrying cases that might have withstood appeal if harmless error had been applied places a heavy burden on state and federal courts. The automatic reversal rule is significantly more severe than the harmless error rule, and its application implies that the constitutional violation in question is considered so important to the fabric of justice as to require this especially burdensome rule. The Court appears to have been influenced by two factors in requiring application of this strict standard: the fundamentality of the right and the need for deterring unconstitutional behavior.
1.
The Fundamentality of the Right. The fundamentality of a right depends upon its importance in the system of justice. Some commenta- 80 The constitutional guarantees that are the concern of this question are those which in the past decade have been imposed by the Supreme Court as necessary procedural safeguards. They concern almost all stages of the criminal process and include protection from unreasonable search and seizure, the guarantee against double jeopardy, and protection from introduction at trial of coerced confessions and from generally coercive police conduct. A defendant is guaranteed an impartial trier of fact and an impartially selected jury, counsel at certain trials and at all important stages of the criminal process, confrontation of witnesses and the right to cross-examine, and a speedy trial. The constitutionally required burden of proof is proof beyond a reasonable doubt.
[41:616 tors have suggested that application of the automatic reversal rule should depend on whether the violation taints the basic accuracy of the trial process. 31 Almost all constitutional safeguards, however, may be considered desirable for accurate adjudication, 3 2 and this test is therefore not very useful.33 In determining whether a right is fundamental, the Court has focused more on factors that indicate a general societal belief in its importance to the system of criminal justice: the extent to which the guarantee is explicitly provided by the constitution, statutory provisions that indicate the importance of the right, and the history of judicial attitudes towards the right.
a. Explicitness of the Constitutional Guarantee. The Court appears to be disinclined to dilute a right plainly set forth in language of the Constitution. The ease of identification, the minimal need for judicial construction, and the clarity of the boundaries of the protection characterize this class of rights. The guarantee against double jeopardy 34 is an example of a highly explicit safeguard. In Price v. Georgia 35 the Court rejected a claim that a violation of this safeguard was harmless error. The defendant in Price had been tried for murder and was convicted of the lesser-included-offense of manslaughter. After a reversal of that conviction, the defendant was retried for murder and was again found guilty of manslaughter. Georgia claimed that the retrial for murder, although double jeopardy, was harmless error under Chapman because the defendant was convicted of the lesser crime and thus suffered no greater punishment at his second trial.
Speaking for a unanimous Court, Chief Justice Burger stressed the explicit nature of the right and strongly asserted that a violation of this right-"cast in terms of the risk or hazard of trial conviction, not of the ultimate consequences of the verdict" 3 6-could never be harmless.
31 See Note, A Reappraisal, supra note 2. Mause similarly suggests automatic reversal for those errors that have an inherent tendency to undermine the reliability of the guilt-determination process. See Mause, supra note 2.
32 Examples of constitutional safeguards that have little bearing on the accuracy of the trial include the right to reasonable bail, the protection from unreasonable search and seizure, the protection from double jeopardy, and the requirements of the Miranda warnings. 33 Commentators have argued that the extent to which the error is likely to taint the accuracy of the fact determination should be the basis of the determination of which standard to use. See, e.g., Mause, supra note 2; Note, Harmless Error, supra note 2. In the analysis presented in this comment, this factor appears as an element of the historical role of the protection, see text and notes at notes 54-60 infra, and a factor influencing the desirability of using the harmless error standard to conserve judicial resources, see text and notes at notes 69-79 infra. The effect of explicitness is also demonstrated by the standard used to review a denial of the defendant's right "to have the Assistance of Counsel for his defence" in "all criminal prosecutions." 8 9 At a minimum it is clear that the defendant is entitled to counsel at trial; to this extent the safeguard is relatively explicit. 40 Violation of this basic part of the safeguard is thus worthy of automatic reversal. 41 The right to counsel, however, has been expanded to include the right to the assistance of counsel at preliminary police proceedings. 42 Requiring counsel at each significant step in the criminal process reduces the explicitness of the right. "Defense" becomes an expanded concept that includes far more than advocacy in the courtroom. However supportable as a matter of policy, this aspect of the right to counsel is not highly explicit. For violations of the extensions of the right to counsel, arising out of but not explicitly found in the sixth amendment, harmless error is the appropriate standard of review. 43 The right to counsel thus presents a relatively explicit core right subject to the automatic reversal standard and a set of expanded rights of lesser explicitness subject to the harmless error standard. 44 The degree of explicitness is obviously an appropriate means of desearch and seizure, however, which describes the right in terms of protection and not ultimate legal consequences. 41 In Argersinger v. Hamlin, 407 U.S. 25 (1972), the Court extended the right to counsel to misdemeanor cases which result in imprisonment. The Court observed, "Under the rule we announce today, every judge will know when the trial of a misdemeanor starts that no imprisonment may be imposed, even though local law permits it, unless the accused is represented by counsel." Id. at 40. The language of the Court would not seem to leave room for considerations of prejudice. Denial of counsel at trial was one of the suggested automatic reversals mentioned in Chapman v. California, 386 U.S. 18, 43 (1967) 44 Counsel is required at preliminary hearings, but denial is subject to review by the harmless error rule. Coleman v. Alabama, 399 U.S. 1 (1969).
[41:616 termining which protections are considered fundamental to the American system of criminal justice. The protections recently derived by implication are undoubtedly important, but the very fact that they are of recent development indicates that they are not regarded as part of the core of the fair administration of justice. That many of the explicit rights have only recently been applied to state proceedings does not dilute the importance of those rights; the recent application of Bill of Rights protections to the states has been due to a development in federalism, not a change in what is regarded as fundamental.
b. Congressional Will. The Court has recently demonstrated a tendency to use automatic reversal for guarantees deemed important in an expression of congressional will. 45 For example, in Peters v. Kiff, 46 a defendant challenged his conviction on the grounds that the grand and petty jury selection process systematically excluded Blacks. The defendant contended that this exclusion violated the equal protection and due process clauses of the fourteenth amendment and was against the policy of Congress as expressed by a criminal statute forbidding discriminatory selection of jurors. The state argued that since the defendant was white and the charge had no racial connotations, the defendant suffered no prejudice, and the error did not warrant reversal.
In a 3-3-3 decision, the Supreme Court reversed the conviction. Justice Marshall, for the Court, rested his decision entirely on his belief that the use of a discriminatorily selected jury violates traditional notions of due process. Justice White, however, in the concurrence necessary to the judgment, stressed the fact that a congressional antidiscrimination statute proved the importance of the right. He noted that the "majestic generalities of the Fourteenth Amendment" were reduced to a concrete statutory command 47 and that, although the generally accepted view of due process derived from Court decisions would have compelled the rejection of petitioner's claim for lack of standing, the "better view" was to implement the "strong statutory policy ... which reflects the central concern of the Fourteenth Amendment with racial discrimination . ', . 48 The clear implication was that once the defendant was given standing, proof of the constitutional violation was sufficient for the defendant to obtain reversal of his conviction. Although the views of three concurring justices fall far short of demonstrating a conclusive Supreme Court trend, examination of congressional views is appropriate for determining whether a particular right should be viewed as fundamental to the criminal justice system. It cannot be argued that Congress could remove from the automatic reversal rule a right that otherwise should be covered by it; as the Court has noted in other areas, however, it is appropriate that Congress should be able to increase the scope of the protections of the fourteenth amendment 4 0 A federal statute is a signal, although not a command, that the right it seeks to protect should be given the strict protection afforded by the automatic reversal rule. 51 c. Historical Significance. Strong evidence of fundamentality is also provided where the right in question was recognized at an early date to be necessary in the federal system. This evidence is augmented in that the right was applied to the states under the concept of "fundamental fairness." 52 The use of the automatic reversal rule for these rights was first suggested in Chapman and has been followed in subsequent decisions. 53 The prohibition against coerced confessions is an example of such a protection. From an early period, the introduction into evidence of an statute would be misplaced. Id. at 507. The statute, they argued, was passed in 1875 for the purpose of making "explicit . . . that persons could not be denied jury service on the basis of race... and to provide criminal penalties for persons violating the statutory command." Id. at 512. They argued that the statute was representative only of a policy of protecting the rights of prospective jurors, and was not invocable by a defendant, because it had nothing to do with the propriety of the verdict. involuntary confession was constitutional error whether the error occurred in federal or in state court, and the error has consistently been reviewed under the automatic reversal standard. 54 It is clear that the historical examples set out in Chapman do not exhaust the rights traditionally viewed as fundamental to the system of justice. A safeguard unmentioned in Chapman is the right to cross-examination, which was established early as a constitutional right in the federal system. 5 5 Although never imposed on the states as an element of fundamental fairness, the safeguard found expression in analogous provisions in many states. 5 6 Before Chapman, the Court maintained that "a denial of cross-examination without waiver . . would be a con- however, tradition serves the important function of isolating those rights that have been considered fundamental to the concept of justice.
Deterrence of Unconstitutional Behavior.
A major goal of the strict automatic reversal rule is to deter unconstitutional judicial, prosecutorial, or police conduct by voiding any conviction where the prohibited behavior has occurred. Although many consider the social cost of this policy too high, 61 automatic reversal remains an accepted deterrent. 62 The effectiveness of the automatic reversal standard may depend largely on the group it is to deter. The deterrent is generally considered most effective when directed at prosecutorial or judicial conduct, which is easy to channel and review, and less effective when aimed at police behavior. 63 Both judges and prosecutors can be expected to understand the significance of the automatic reversal standard. Thus, for example, deterrence would be highly effective in preserving rights such as the double jeopardy protection, the guarantee of counsel, the right to a speedy trial, and the right to cross-examination. Police are more likely to view their main duty as preventing crime and arresting criminals, rather than obtaining a valid conviction. 6 4 Using the automatic reversal standard instead of the harmless error standard may therefore have little deterrent effect on errant police.
Most commentary on the harmless error rule has assumed that the desire to control police behavior would be a factor pulling the Court toward the automatic reversal standard. 6 5 Recent opinions indicate that at least some members of the Court may be rejecting the use of appellate review as a deterrent device. In Bivens v. Six Unknown, Named Narcotics Agents, 66 for example, Chief Justice Burger made a scathing attack on the inadequacies of the exclusionary rule as a deterrent device, 67 noting the high social cost and limited effectiveness of excluding reliable evidence. 6 8 A similar reaction might be expected to the automatic reversal rule as a deterrent of police behavior. To the extent that it controls prosecutorial and judicial behavior, however, the deterrent effect of appellate review should continue to be a factor. 
B. Factors Favoring the Harmless Error Standard
The Court has recognized that society cannot ensure perfection, even in the application of constitutional guarantees: "[a] defendant is entitled to a fair trial, but not a perfect one." ' 9 This approach becomes particularly important when the imperfection is one that can be caused even by well-intentioned officials, but does not inherently compromise the accuracy of the trial process. In such a situation, a strict approach to constitutional violations imposes intolerable costs on society. Reversal entails both the direct expense of a retrial and the social cost of freeing guilty men because of the difficulty of reconstructing a stale case. If the overwhelming evidence below supports a conviction, and the violation did not taint the accuracy or impartiality of the trier of fact's decision, a strong argument can be made that the defendant was given a fair trial.
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Misapplication of the exclusionary rule 71 fits the paradigm of an error that, although common, has little impact on the correctness of the trial result. The exclusionary rule has a long tradition in the federal system 7 2 and error in its application requires reversal even if the evidence underlying the conviction is unquestionably reliable. 78 This aspect of the rule has drawn immense criticism, 74 which intensified after the rule was extended to the states. 75 Many courts have echoed Cardozo's dissatisfaction with the idea that, although the untainted evi- 70 The countervailing point, of course, is that in determining whether an error is harmless, appellate courts may make mistakes and send innocent men to jail. The use of the overwhelming evidence standard, and the limiting of the harmless error rule to rights not vielded as fundamental to the basic accuracy and fairness of the judicial process, however, limit this objection. dence supports the conviction, "the criminal is to go free because the constable has blundered." 76 In Chapman, Justice Stewart noted that there was a long tradition of no harmless constitutional error but suggested that in the case of the exclusionary rule the "interests of judicial economy might well dictate a harmless-error rule for such violations." 77 Many lower courts had reviewed the violation by the harmless error rule 78 before Chapman, and the Court has apparently agreed that harmless error is the proper standard. Occasionally judicial concern with preventing unnecessary retrials competes with other aspects of judicial economy. For example, one of the rationales of the Miranda s0 warnings was to expedite judicial administration by precluding lengthy investigations into the voluntariness of statements given to the police. If Miranda violations were treated as coerced confessions and met with automatic reversal, this shortcut would be realized. Opportunities for Miranda violations are present, however, in nearly every criminal case, and can easily occur even when the statements given are completely voluntary. Lower courts have favored avoidance of retrials over the certainty provided by the use of automatic reversal in reviewing violations of the Miranda rule. 8 ' Although it is premature to conclude that Miranda warnings use the harmless error rule, the Supreme Court will probably follow the lower courts' lead.
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The problem of frequently recurring technical violations is especially acute when a newly announced protection is applied retroactively. When prior convictions are used at a subsequent trial and are then retroactively held unconstitutional, their use becomes a violation be- faced a case where a prior conviction, only later held unconstitutional, had been used (when still valid) to increase a punishment. The Court did not require automatic reversal and found the error not harmless; the dissenters wished to find the error harmless on the grounds that other evidence in the record was sufficient to support the sentence imposed.
III. A TEST FOR AUTOMATIC REVERSAL
A. Formulation of a Test
For a guarantee to be considered appropriate for the automatic reversal standard of review, it must be substantially fundamental, as manifested by the three indicia already discussed. Otherwise no amount of deterrent value could justify the social cost of retrial and inaccurate results, and the harmless error standard would be appropriate. If the right is substantially fundamental, the deterrent value of automatic reversal must be weighed against its social cost. Violations of a fundamental right should be reviewed under the harmless error standard only if this assessment suggests that automatic reversal would be extremely costly compared to a marginal deterrent value. Because of the long tradition of automatically reversing all constitutional errors, there is a presumption against the harmless error standard, and a strong case must be made for invoking it.
B. Applications of the Test
Impartial Trier of Fact.
A defendant is constitutionally entitled to an impartial trier of fact. This guarantee has two components, an impartial judge in a bench trial and an impartial jury in a jury trial, which must be analyzed separately.
The guarantee of an impartial judge is not explicit, although it might be implied from Article III. The right has, however, been guaranteed in the federal courts by statute since 1911, 6 and in 1927 was held to be an essential element of fundamental fairness. 87 The expres- sion of congressional intent and the historical tradition of this right strongly suggest its fundamentality. The deterrent value of the protection is also strong, because the behavior to be controlled is the behavior of trial judges,"" who are easily monitored by appellate courts, sensitive to reversal for error, and expected to understand the criteria established as constitutional requirements. For this violation the factors that weigh against automatic reversal are weak. A judge who commits the error of hearing a case in which he holds a personal interest in conviction or animosity towards the defendant should not be considered capable of an objective consideration' of the evidence. Reversal, therefore, woulld not adversely affect the policy of respecting accurate trial results whenever possible. The error is not likely to be common in the absence of a deliberate decision to hear inappropriate cases.
The guarantee of an impartial jury rests on explicit language in the Constitution, 8 9 and bars from service jurors who have a direct interest in or knowledge of the case. Jurors who have knowledge of the facts and have framed an opinion as to the issue to be tried, 90 or have some personal reason for prejudice towards the defendant 9 ' have been the classic examples of jury bias requiring reversal.
The strong fundamentality of the right is complemented by the additional deterrence that automatic reversal on this error would provide. As in the case of protection against bias in bench trials, the guarantee of an impartial jury depends chiefly on the trial judge, who, for the reasons already discussed, can be expected to respond to reversal by intensifying his efforts to detect and avoid violations of the rights.
Reversal for jury bias is as necessary to accurate trial results as is reversal for judicial bias. The fact-finding process is undefinined when jury prejudice perverts an objective view of the evidence. Many of the violations of the right are far from technical, for example, discriminatorily chosen venire. 92 Insofar as violations of the right to an impartial jury are to be inferred from the judge's failure to ask certain questions on voir dire 9 3 -for example, questions on possible race prej- udice-technical violations are possible. Nevertheless, the questions that are required are clear and easily understood by the judiciary. The right does not give rise to inadvertent violations such as may occur with regard to certain prosecutorial comments. 9 4 On balance, the strong fundamentality of the right and its heavy deterrent value make a firm case for automatic reversal, and considerations of accuracy also seem to warrant that standard.
2. Prejudicial Publicity. Pervasive publicity that permeates the environment of a criminal trial with hostility towards the defendant and disturbs the "judicial serenity and calm" 95 to which he is entitled has been held a denial of due process. This procedural safeguard is in effect an extension of the right to an impartial trier of fact-it protects the trier of fact from undue external influences. The constitutional protection from prejudicial publicity applies to pre-trial publicity, 9 6 publicity during trial, 9 7 and distracting behavior of media in the courtroom itself. 98 It may be violated without a showing of actual prejudice.
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This guarantee lacks a strong showing of fundamentality. It has no explicit constitutional origin, but rather is derived from Anglo-American concepts of appropriate decorum. The historical development of constitutional safeguards shows this one to be of recent vintage. The protection from excessive publicity first appeared as a supervisory rule prejudice, even though on appeal no actual showing of prejudice was made. The Seventh Circuit, following Ham, rejected a contention that a similar failure to quiz jurors could be harmless error when evidence was overwhelming as to guilt and five of the twelve jurors were of the defendant's race; United States v. Booker, 480 F.2d 1310 (7th Cir. 1973 In addition to its weak fundamentality, this guarantee casts upon the courts the burden of administering rules that are difficult to formulate and unlikely to be effective deterrents. A court's attempt to deter the media from overstepping the bounds of what the court considers legitimate comment may come into conflict with the first amendment and the defendant's right to a "public trial." The Supreme Court has stated that no court in the American constitutional system has the power "to suppress, edit or censor events which transpire in proceedings before it." 103 Thus the factors for automatic reversal status are weak. Moreover, the effect on the policy of preserving accurate trial results is substantial. Any case that is even locally "notorious" is susceptible to an intense media saturation, and therefore claims of violation would very likely be common. The defendant need not show any actual prejudice; thus if this guarantee were given automatic reversal status it could soon come to overturn an excessive number of convictions. The social cost would be augmented by the possibility of excessive restrictions on the press, and judicial concern with conservation of resources would be aroused by the possibility that, in a case of legitimately great public interest, on retrial the same media activity might occur. The more socially significant a case, the more "untriable" it would become. Against all of these cost factors, the only consideration that might weigh for automatic reversal is concern that the publicity did impermissibly influence the trier of fact. If the defendant can show actual prejudice 04 on the part of the trier of fact, however, he can claim that his right to impartiality was violated and void the conviction under the automatic reversal standard. 0 5 The publicity safeguard operates when no claim of actual prejudice can be made, and when the evidence is overwhelming for guilt, it can be assumed that the publicity is not likely to have swayed the jury. If the evidence in a case is unclear, the harmless error rule would, of course, require reversal. In light of this comparison of factors, the harmless error standard ought to apply in cases in which there is no proof of a prejudiced trier of fact. 1 6 3. Statements by a Co-Defendant. It is a constitutional violation for the state to introduce, in a joint trial, a statement by one defendant that implicates a co-defendant if the co-defendant refuses to take the stand and be subjected to cross-examination. This rule is a derivative safeguard inferred from the confrontation clause and thus is not very explicit. Traditionally the Court has not viewed the right as fundamental. Until the Court held this error incurable in 1968,107 a cautionary jury instruction to disregard the statement as it applied to the defendant was sufficient to cure the error. 0 8 Congress has not spoken on the subject except insofar as it continues to provide for joint trials. Thus the fundamentality of the right is not strong. Occasionally the revelation of the co-defendant's statement is spontaneous on the part of the testifying witness, and in such cases the futility of deterrence and the importance of conserving judicial resources warrant application of the harmless error rule. On the other hand, introduction of the codefendant's implicating statement-whether by testimonial or documentary evidence-is usually deliberate and thus could be deterred. In no case, however, can the prosecutor foresee whether the co-defendant will take the stand. The automatic reversal standard would force the prosecutor to choose between foregoing-joint trials or running a significant risk of reversal for an inadvertent error that, if there is overwhelming evidence of the defendant's guilt, is unlikely to affect the accurate measurement of the other evidence sufficiently to cause an incorrect result.
The right to have a trial free from incriminating statements of a co-defendant who is not available for cross-examination thus is of weak fundamentality, and the factors favoring the use of the harmless error standard are strong, suggesting that harmless error is the appropriate" 
